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invoked unless terms of the exemption were violated. For those states with adequate

programs, EPA would revise its regulatory detennination and determine that Subtitle C

regulation was not warranted in those states.

3. Memorandum ofUnderstanding

Another option, in lieu of a detailed regulatory scheme, would have EPA enter into a

memorandum of understanding (MOU) with the coal combustion industry. The MOD

would include specific standards for the management of coal combustion wastes. This

approach is not unprecedented. In January 1994, EPA and the American Forest and Paper

Association (AF&PA) negotiated a MOU regarding the implementation of land application

agreements among AF&PA member pulp and paper mills and the EPA. The purpose of the

I:vl0U (which is available in the docket that supports today's action) was to develop a

stewardship program for the practice of land application of pulp and paper mill sludges.

Each paper mill participating in the program signed a "Land Application Agreement" which

established standards and land management practices for the mill's land application of

sludge. The MOD also provided for annual materials monitoring reports to be submitted to

EPA, AF&PA member outreach programs, and annual AF&PA member surveys. The

individual "Land Application Agreements" specify, among other things, dioxinlfuran

concentration limits for land applied sludge and receiving soils, application rates, waste

testing requirements, and recordkeeping and reporting requirements. The IvrOU and "Land

Application Agreements" do not contain specific enforcement provisions, including citizen
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.~uit provisions. Moreover, EPA, to date, has not formally assessed the success of the

Agreements.

The Agency could consider a similar approach to tailored management standards and

for monitoring the management of coal combustion wastes. The Agency solicits comments

on the advantages and disadvantages of a program utilizing a memorandum of understanding

to encourage environmentally-sound waste management practices.

4. Develop Regulations Under Authority ofSubtitle D

Another option would be to issue standards as RCRA Subtitle D requirements,

relying on the authority in ReRA sections l008(a)(3) and 4004(a). EPA would issue such

standards after consulting with states. Under this approach, EPA would C'stablish standards

for the disposal and minefilling of coal combus~ion wastes, and failure to abide by those

standards would be considered ;'open dumping" under RCRi\ Subtitle D. Such "open

dumping~' is a prohibited act under RCRA section 4005(a). States are required under RCRA.

section 400S(a) to see that their state solid waste management plans ensure that all disposal

facilities comply with the "open dumping" standards which EPA issues to eliminate health

hazards and minimize potential health hazards.

These "open dumping" standards issued by EPA under RCRA Sections l008(a)(3)

and 4004(a) standards would be enforceable by the public through citizen suits. However,

such standards would not be directly enforceable by EPA under the enforcement authorities

,)[ Sections 3007 and 3008. In contrast, as described above, the Agency's preferred

:::.pproach \-vauld, as implemented in the proposed cement kiln dust regulations, pro\'ide the
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opportunity for federal enforcement against major violations of the proposed standards,

where warranted. The Agency solicits comment on issuing management standards solely as

RCRA Subtitle D requirements and views on the need for federal enforcement of violations

of the management standards.

5. Tailored Standards Under Subtitle C

Another option available to the Agency is to establish regulations under authority of

Subtitle C) using a tailored approach to standards development as allowed in Section

3004(x) of RCRA.. Under this approach, affected coal combustion wastes would be listed as

hazardous wastes and would be regulated under management standards tailored to the risks

posed by the regulated wastes. The management standards would be federally enforceable.

The Agency solicits comment on the option of regulating coal combustion wastes

under authority of RCRA. Subtitle C and whether certain provisions could be eliminated or

whether additional provisions are needed.

3. WHAT IS THE BASIS FOR EPA'S REGULATORY DETE&\1INATION FOR

OIL COMBUSTION WASTES?

A. What is the decision regarding the regulatory status of oil combustion wastes

and "\vhy did EPA make this decision?

We have detennined that it is not appropriate to issue regulations under Subtitle C of

RCRA applicable to oil combustion wastes because: (a) we have not identified any
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beneficial uses that are likely to present significant risks to human health or the envirorunent;

and (b) except for a limited number of unlined surface impoundments, we have not

identified any significant risks to human health and the environment associated with any

waste management practices.

We intend to work with the State of Massachusetts and the owners and operators of

the remaining two oil combustion facilities that currently manage their wastes in unlined

surface impoundments to ensure that any necessary measures are taken to ensure that their

wastes are managed in a manner that protects human health and the environment.

B. What were EPA's tentative decisions as presented in the ReplJrt to Congress?

In the Report to Congress, we stated that the only management sl~enario for which we

found risks posed by management of oil combustion wastes was when oil combustion wastes

are managed in unlined surface impoundments. The Report to Congress further explained

that we were considering two approaches to address these identified .risks. One approach

was to regulate using RCRA Subtitle C authority. The other approach was to encourage

voluntary changes so that no oil combustion wastes are managed in unlined surface

impoundments. This voluntary approach is based on recent industry and state regulatory

trends to line oil combustion waste disposal units and implement ground-water monitoring.

We also tentatively decided that the existing beneficial uses of OCW should remain

exempt [roln RCRA Subtitle C. There are few existing beneficial uses of these wastes,

which include use in concrete products, structural fill, roadbed fill, and vanadium recovery.
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We determined that no significant risks to human health exist for the beneficial uses of these

wastes. For the case of facilities that accept these wastes to recover vanadium from them, we

explained that if the wastes resulting from the metal recovery processes are hazardous, they

will be subject to existing hazardous waste requirements.

We found in most cases that oil combustion wastes (OCVV), whether managed alone

or co-managed, are rarely characteristically hazardous. Additionally, we identified no

significant ecological risks posed by oews that are land disposed. We identified only one

documented damage case involving oew in combination with coal combustion wastes, and

it did not affect human receptors.

Although most of the disposed oil combustion wastes are managed in lined surface

impoundments, we did identify six utility sites where wastes are managt:;d in unlined units.

We expressed particular concern with management of these wastes in unlined settling basins

and impoundments that are designed and operated to discharge the aqueuus portion of the

wastes to ground water. Our risk analysis indicated that, in these situations, three metals ­

arsenic, nickel, and vanadium - may pose potential risk by the ground-water pathway_

c. Ho\v did commenters react to EPA's tentative decisions and what was EPA's

analysis of their comments?

Comments. The primary focusofthe comments regarding oil combustion wastes was on

the six unlined surface impoundments that we identified. Industry commenters supported

the approach to encourage voluntary changes in industry practices on a site-specific basis,
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and explained why they believed hazardous waste regulations are unnecessary. The

environmental community supported the development of hazardous waste regulations.

EPA's analysis of comments. In the RTC, we identified that our only concern about oil

combustion wastes was based on the potential for migration of arsenic, nickel, and vanadium

from unlined surface impoundments. We requested information on this issue and did not

receive any additional data and/or information to refute our tentative finding stated in the

RTC that these unlined surface impoundments could pose a significant risk.

As stated in the RTC, there are only six sites involving two companies that have

unlined surface impoundments. Four of the sites are in Florida and are operated by one

company. The company operating the four unlined impoundments in F1 jrida is undertaking

projects to mitigate potential risks posed by their unlined management uf1its. At a May

21,1999 public hearing, the company announced its plans to remove all the oil ash and basin

material from its unlined impoundments and to line or close the units. 1 he company

informed us in ]anuary 2000 that it had completed the lining of all the units. Based on this

information, we do not believe that these units pose a significant risk to human health and

the environment.

The other two sites with unlined impoundments are operated by one utility in

Massachusetts. Both sites are permitted under NIassachusetts' ground v.."ater discharge

permit program and have monitoring wells around the unlined basins. Arsenic is monitored

for compliance with state regulations. Although the company expressed no plans to line their

impoundments, they are preparing to implement monitoring for nickel and vanadium in
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ground water around the vvaste management units. We have been working with the State and

the company to obtain additional information to evaluate these two management units. We

will continue this effort and will work with the company and the State to ensure that any

necessary measures are taken so that these wastes are managed in a manner that protects

human health and the environment.

D. What is the basis for today's decisions?

We have detennined that it is not appropriate to establish national regulations

. applicable to oil combustion wastes because: (n) we have not identified any beneficial uses

that are likely to present significant risks to human health or the environment; and (b) except

for a limited number of unlined surface impoundments, we have not identified any

significant risks to human health and the environment associated \vith any waste

managemen t practices. As explained in the previous section, we intend to work with the

State of :Nfassachusetts and the owners and operators of the remaining two oil combustion

facilities that currently manage their wastes in unlined surface impoundments to ensure that

any necessary measures are taken so that their wastes are managed in a manner that protects

human health and the environment. Given the limited number of sites at issue and our

ability to adequately address risks from these waste management units through site-specific

response measures, we see no need for issuing regulations under Subtitle C of RCRA.
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4. WHAT IS THE BASIS FOR EPA'S REGULATORY DETERMINATION FOR

NATURAL GAS COMBUSTION WASTES?

A. What is the decision regarding the regulatory status of natural gas combustion

wastes?

For the reasons described in the Report to Congress (pages 7-1 to 7-3), EPA has

decided that regulation of natural gas combustion wastes as hazardous Vvastes under ReRA

Subtitle C is not warranted. The burning of natural gas generates virtuall y no solid waste.

B. What was EPA's tentative decision as presented in the Report to Congress?

The Agency's tentative decision was to retain the Subtitle C exel.1ption for natural

gas combustion ~ecause virtually no solid waste is generated.

c. How did commenters react to EPA's tentative decision? .

No commenters on the RTC disagreed with EPA's findings or its tentative decision

to continue the exemption for natural gas combustion wastes.

Specific comments on this issue supported our tentative decision to retain the

exemption for natural gas combustion waste. One industry association encouraged us to

foster the use of natural gas as a substitute for other fossil fuels. \Vhile some public interest

group commenters disagreed broadly with our tentative conclusions to retain the exemption
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for fossil fuel combustion wastes, they did not specifically address natural gas combustion

wastes.

D. What is the basis for today's decision?

The burning of natural gas generates virtually no solid waste. We. therefore, believe

that there is no basis for EPA developing hazardous waste regulations applicable to natural

gas combustion facilities.

5. What is the History of EPA's Regulatory Determinations for Fossil Fuel

Combustion Wastes

A. On 'what basis is EPA required to make regulatory determinations regarding

the regulatory status of fossil fuel combustion wastes?

Section 3001(b)(3)(C) of the Resource Conservation and Recovery Act (RCRA) as

amended requires that, after completing a Report to Congress mandated by section 8002(n)

of RCRA, the EPA Administrator must determine whether Subtitle C (hazardous waste)

regulation of fossil fuel combustion wastes is warranted.

B. What was EPA's general approach in making these regulatory determinations?

We began our effort to make our determination of the regulatory status of fossil fuel

combustion wastes by studying high volume coal combustion wastes managed separately
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from other fossil fuel combustion wastes that are generated by electric utilities. In February

1988, EPA published the Report to Congress on Wastesfrom the Combustion oJCoal by

Electric Utility Power Plants. The report addressed four large-volume coal combustion

wastes generated by utilities and independent power producers when managed alone. The

four wastes are fly ash, bottom ash, boiler slag, and flue gas desulfurization (FGD) wastes.

The report did not address co-managed utility coal combustion wastes (UCCWs), other

fossil fuel wastes generated by utilities, or wastes from non-utility boilers burning any type

offossil fuel. Because of other priorities at the time, we did not immediately complete a

determination of the regulatory status of these large-volume coal combustion wastes.

c. \Vhat happened when EPA failed to issue its determination Hf the regulatory

status of the large volume utility combustion wastes in a timely manner?

In 1991, a suit was filed against EPA for not completing a regulatory determination

on fossil fuel combustion wastes (Gearhart v. Reilly Civil No. 91-2345 (D.D.C.)). On June

30, 1992, the Agency entered into a Consent Decree that established a schedule for us to

complete the regulatory determination for all fossil fuel combustion wastes in two phases:

The first phase covers fly ash, bottom ash, boiler slag, and flue gas emission control

wastes from the combustion of coal by electric utilities and independent commercial

power producers. These are the four large volume wastes that were the subject of the

1988 Report to Congress described above. We refer to this as the Part 1 regulatory

determination.
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The second phase covers all of the "remaining" fossil fuel combustion wastes not

covered in the Part 1 regulatory determination. We refer to this as the Part 2

regulatory determination, which is the subject oftoday's action. Under the current

court-order, EPA was directed to issue the Part 2 regulatory determination by March

10,2000.

D. When was the Part 1 regulatory decision made and what were EPA's findings?

In 1993, EPA issued the Part 1 regulatory determination, in which we retained the

exemption for Part 1 wastes (see 58 FR 42466; August 9, 1993). The four Part 1 large­

volume utility coal combustion wastes (UCCWs) are also addressed in the Part 2 regulatory

determination when they are co-managed with low-volume fossil fuel combustion wastes not

covered in the Part 1 detennination.

6. EXECUTIVE ORDERS AND LAWS ADDRESSED IN TODAY'S ACTION

A. Executive Order 12866 - Determination of Significance

Under Executive Order 12866, (58 FR 51735, Oct. 4, 1993) we rIlust determine

whether the regulatory action is "significantt' and therefore subj eet to review by the Office of

:vlanagen1ent and Budget (OMB) and the requirements of the Executive Order. The Order

defines "significant regulatory action fl as one that is likely to result in a rule that may:
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have an annual effect on the economy of $100 million or more or adversely affect in

a material way the economy, a sector of the economy, productivity, competition,

jobs, the environment, public health or safety, or State, local, or tribal governments

or communities;

create a serious inconsistency or otherwise interfere with an action taken or planned

by another agency;

materially alter the budgetary impact of entitlements, grants, user fees, or loan

programs or the rights and obligations of recipients thereof; or

raise novel legal or policy issues arising out of legal mandates, the President's

priorities, or the principles in the Executive Order. II

Under Executive Order 12866, this a "significant regulatory action." Thus, we have

submitted this action to OrvIB for review. Changes made in response to OrvlB suggestions or

recommendations are documented in the public record.

B. Regulatory Flexibility Act (RFA), as amended by the Small Business Regulatory

Enforcement Fairness Act of 1996 (SBREFA), 5 USC 601 et. ~.

Today's action is not subject to the RFA, which generally requires an agency to

prepare a regulatory flexibility analysis for any rule that will have a significant economic

impact on a substantial number of small entities. The RFA applies only to rules subject to

notice-and-comment rulemaking requirements under the Administrative Procedure Act

(APA) or any other statute. This action is not subject to notice and comment requirements
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under the APA or any other statute. Today' s action is being taken pursuant to Section

3001 (b)(3)(C) of the Resource Conservation and Recovery Act. This provision requires EPA

to make a determination whether to regulate fossil fuel combustion 'wastes after submission

of its Report to Congress and public hearings and an opportunity for comment. This

provision does not require the publication of a notice of proposed rulemaking and today's

action is not a regulation. See American Portland Cement Alliance v. E.P.A., 101 F.3d 772

(D.C.Cir. 1996).

C. Papenvork Reduction Act (Information Collection Requests)

Today's final action contains no information collection requirements.

D. Unfunded Mandates Reform Act

Today's rule is not subject to the requirements of sections 202 artd 205 of the

UivIRA.. Title II of the Unfunded Mandates Reform Act of 1995 (UMRA.), P.L. 104-4, .

establishes requirements for federal agencies to assess the effects of their regulatory actions

on state, local, and tribal governments and the private sector. Under section 202 of the

UMRA, EPA generally must prepare a written statement, including a cost-benefit analysis,

for proposed and final rules with "federal mandates" that may result in expenditures to state,

local, and tribal governments, in the aggregate, or to the private sector, of $1 00 million or

more in anyone year.
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Before we issue a rule for which a written statement is need~d, section 205 of the

UMRA.. generally requires us to identify and consider a reasonable number of regulatory

alternatives and adopt the least costly, most cost-effective, or least burdensome alternative

that achieves the rule's objectives. Section 205 doe~n't apply 'when it is inconsistent with

applicable law. Moreover, section 205 allows us to adopt an alternative other than the least

costly, most cost-effective, or least burdensome alternative if the final rule explains why that

alternative was not adopted. Before we establish any regulatory requirements that may

significantly affect small governments, including tribal governments, We' must have

developed under section 203 of the UMR/\ a small-government-agency plan. The plan must

provide for notifying potentially affected small governments, enabling them to have

meaningful and timely input in the developing EPA regulatory proposal. with significant

tederal intergovernmental mandates, and informing, educating, and advising small

governments on compliance with the regulatory requirements.

Today's final action contains no federal mandates (under the regulatory provisions of

Title II of the UMRA) for state, local, or tribal governments or the private sector. Today's

final action imposes no enforceable duty on any state, local or tribal governments or the

private sector.

In addition, we have determined that this rule contains no federal mandate that may

result in expenditures of $1 00 million or more for state, local, and tribal governments, in the

aggregate, or the private sector in anyone year.
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E. Executive Order 13132: Federalism

Executive Order 13132, entitled Federalism (64 FR 43255, August 10, 1999)

requires us to develop an accountable process to ensure meaningful and timely input by state

and local officials in the development of regulatory policies that have federalism

implications. The executive order defines policies that have federalism implications to

include regulations that have substantial direct effects on the states, on the relationship

between the national government and the states, or on the distribution of power and

:'esponsibilities among the various levels of government.

Under section 6 of Executive Order 13132, we may issue a regulation that has

federalism implications, that imposes substantial direct compliance cost~.. and that isn't

required by statute, only if the federal government provides funds the dil ect compliance

costs incurred by state and local govemn1ents, or if EPA consults with state and local

officials early in the development of the proposed regulation. Also, EPA may issue a

regulation that has federalism implications and that preelnpts state lavv, only if we consult

with state and local officials early in the development of the proposed regulation.

If EPA complies by consulting, Executive Order 13132 requires us to provide OrvlB,

in a separately identified section of the rule's preamble, a federalism summary impact

st~tement (FSIS). The FSIS must describe the extent of our prior consultation with state and

local officials, summarizing the nature of their concerns and our position supporting the

need for the regulation, and state the extent to which the concerns of state and local officials

have been met. Also, when we transmit a draft final rule with federalism implications to
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OMB for review under Executive Order 12866, our federalism official must include a

certification that EPA has met the requirements of Executive Order 13132 in a meaningful

and timely manner.

Today's final action does not have federalism implications. It will not have a

substantial direct affect on the States, on the relationship between the national govenunent

and the States, or on the distribution of power and responsibilities among the various levels

of government, as specified in Executive Order 13132. This is because no requirements are

imposed by today' s action, and EPA is not otherwise mandating any stale or local

government actions. Moreover, today's action does not affect the relationship between the

national government and lhe states and does not affect distribution of power and

responsibili ties among the various levels of government. Thus, the requirements of section 6

of the Executive Order do not apply to this final action.

F. Executive Order 13084: Consultation and Coordination with Indian Tribal

Governments

Under Executive Order 13084, EPA may take an action that isn't required by statute,

that significantly or uniquely affects the communities of Indian tribal governments, and that

imposes substantial direct compliance costs on those communities, only if the federal

government provides the funds necessary to pay the direct compliance costs incurred by the

tribal governments or EPA consults with those governments. If EPA complies by consulting,

Executive Order 13084 requires us to describe in a separately identified section of the
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preamble to the rule the extent of our prior consultation with representatives of affected

tribal govenunents, summarizing of the nature of their concerns, and state the need for the

regulation. Also, Executive Order 13084 requires EPA to develop an effective process

permitting elected officials and other representatives of Indian tribal governments I1to

provide meaningful and timely input in the development of regulatory policies on matters

that significantly or uniquely affect their conununities."

Today's final action does Dot significantly or uniquely affect the communities of

Indian tribal governments. This is because today' s action by EPA involves no regulations or

other requirements that significantly or uniquely affect Indian tribal governments. So, the

requirements of section 3(b) of Executive Order 13084 do not apply to this rule.

G. Executive Order 13045: Protection of Children from Environmental Health

Risks and Safety Risks

"Protection of Children from Environmental Health Risks and Safety Risks~' (62 F.R.

19885, April 23, 1997) applies to any rule that: (l) is "economically significant" as defined

under E.O. 12866, and (2) concerns an envirorunental health or safety risk that EPA has

reason to be lieve may have a disproportionate effect on children. If the regulatory action

meets both criteria, we must evaluate the environmental health or safety effects of the

planned rule on children and explain why the planned regulation is preferable to other

potentially effective and reasonably feasible alternatives considered by the Agency.
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Today's final action isn't subject to the Executive Order because it is not

economically significant as defined in E.O. 12866, and because we have no reason to believe

the environmental health or safety risks addressed by this action present a disproportionate

risk to children. Risks were thorougWy evaluated during the course of developing today's

decision and were determined not to disproportionately affect children.

H. National Technology Transfer and Advancement Act of 1995

As noted in the proposed rule, Section 12(d) of the National Technology Transfer

and Advancement Act of 1995 ("NTTAA lI
), Pub L. No. 104-113, § 12(d) (15 U.S.C. 272

note) directs EPA to use voluntary-consensus standards in its regulatory activities unless

doing so would be inconsistent "'lith applicable lavv or otherwise impracrica1. Voluntary­

:onsensus standards are technical standards (such as materials specifications, test methods,

sampling procedures, and business practices) that are developed or adopled by voluntar;.'­

consensus standards bodies. The NTTAA directs us to explain to Congress, through OIvlB,

when we decide not to use available and applicable voluntary-consensus standards.

Today's final action involves no technical standards. So, EPA didn't consider using

any voluntary-consensus standards.

1. Executive Order 12898: Environmental Justice

EPA is cOlumitted to addressing environmental justice concerns and is assuming a

leadership role in envirorunental justice initiatives to enhance environmental quality for ail



90

populations in the United States. The Agency's goals are to ensure that no segment of the

population, regardless of race, color, national origin, or income bears disproportionately high

and adverse hun1an health or environmental impacts as a result of EPA's policies, programs,

and activities, and that all people live in safe and healthful environments. In response to

Executive Order 12898 and to concerns voiced by many groups outside the Agency, EPA's

Office of Solid Waste and Emergency Response formed an Environmental Justice Task

Force to analyze the array of environmental justice issues specific to waste programs and to

develop an overall strategy to identify and address these issues (OSWER Directive No.

9200.317).

7. HOV¥' TO OBTAIN IVI0RE INFORlVlATION

Documents related to this regulatory determination, including EPA's response to

the public comnlents, are available for inspection in the docket. The relevant docket

numbers are: F-99-FF2D-FFFFF for the regulatory determination, and F-99-FF2P-FFFFF for

the RTC. the RCRA Docket Infonnation Center (RlC), is located at Crystal Gate\"ay I, First

Floor, 1235 Jefferson Davis Highway, Arlington, VA. The RIC is open from 9 a.m. to 4

p.m., Monday through Friday, excluding Federal holidays. To review docket materials, it is

recommended that the public make an appointment by calling 703 603-9230. The public

may copy a maximum of 100 pages from any regulatory docket at no charge. Additional

copies cost $O.15/page. The index and some supporting materials are available
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electronically. See the "Supplementary Information" section for information on accessing

them.

In addition to the data and infonnation that was included in the docket to support

the RTC on FFC waste and the Technical Background Documents, the docket also includes

the following document: Responses to Public Comments on the Report To Congress, Wastes

from the Combustion ofFossil Fuels.

List of Subjects

Fossil fuel ,combustion waste, Coal combustion, Oil combustion, Gas

cOlnbustion, Special wastes, Bevill exemption

Dated:

Carol Iv1. Browner,

Administrator


